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The Successor Government Theory 

and the One China Policy

by Richard W. Hartzell & Dr. Roger C.S. Lin

Introduction 

Up to the Fall of 2005, the Google Maps section of internet search engine Google labeled all of its Taiwanese maps as “Taiwan, Province of China.”  However, after many groups of Taiwanese citizens and officials complained about this policy, Google changed its maps to just read “Taiwan.”
In reviewing this problem, a number of prominent Taiwanese persons have asked many questions such as: “How has this confusion arisen?” and “What international law or which international treaty says that Taiwan is a province of China?” 
The answers to these questions will be found by researching the "successor government theory."  This is explained as follows. 
The people who established the PRC as a country were the Chinese citizens in mainland China, and these same people were indeed the original citizens of the Republic of China (ROC). 
The final period of that civil war in Mainland China saw the saw the founding of the PRC on October 1, 1949, with the KMT/ROC government officials fleeing to Taiwan in December of that year.  Hence, effectively speaking, the ROC was put out of existence when the PRC was founded on October 1, 1949, and the PRC drafted a new constitution for China.
Under international law this is significant, because it means that the PRC has succeeded the ROC, and therefore the PRC government gains the rights to all assets that the ROC government had. 
The "successor government theory" began to be applied in the late 1940's in regard to the domestic Chinese political situation.  Obviously, more and more people accepted the legitimacy of this theory when the ROC was expelled from the United Nations in October 1971, and when the United States announced its impending break in relations with the ROC in December 1979.  
Today many people would say that this "successor government theory" defines the legal reality of the world situation in which we live here in the 21st century.  

A Flaw in the “Successor Government Theory”
Is there a flaw in this argument??  Yes, there is. The flaw is "Taiwan Retrocession Day." 
If we recognize that "Taiwan Retrocession Day" does not exist ..... that October 25, 1945, was only the beginning of the military occupation of Taiwan, then we have a good start in defeating the "successor government theory."  Under international law, "military occupation” does not transfer sovereignty.  
Additionally we have to recognize that the territorial sovereignty of "Formosa and the Pescadores" was not transferred to the ROC in the post war treaty, i.e. the San Francisco Peace Treaty of April 28, 1952.  So, the ROC in Taiwan is a government without a "territory" ....... or more correctly speaking it is fulfilling the dual roles of a "subordinate occupying power" (beginning October 25, 1945) and a "government in exile" (beginning December 1949). 

International News Agencies Unwittingly Support the “Successor Government Theory”
Over the past ten years or more, it has been commonly seen that the news agencies of AP, Reuters, Dow Jones, AFP, and many others unwittingly support the claims of the PRC over Taiwan.  This is because these news agencies, and many others, continually include comments in their news stories about Taiwan to the effect that "the PRC and the ROC split as a result of the civil war of the late 1940's ...... with each holding some portions of Chinese territory ...... " or similar remarks. 
By incessantly repeating this type of logic, the news agencies are in fact bolstering the validity of the PRC's "successor government theory" claims! 
Should concerned citizens in Taiwan protest against this?   Should they send letters, faxes, and email to these news agencies?  If we truly want Taiwan to have the right to "follow its own path ..... ", then making such protests would certainly be a good idea!!! 
The “Successor Government Theory” and the One China Policy 
Similar to the reportage of the international news agencies, both the ROC and PRC governments have traditionally maintained that current disputes over the determination of the "legitimate government of China" have arisen from the Chinese Civil War period.  However, as discussed above, this view is erroneous. 
Specifically, a close look at the historical and legal shows that the matter of the "legitimate government of China" is actually an issue left over from WWII in the Pacific. Let us review this entire situation in a bit more detail. 

According to General Order No. 1, issued by General Douglas MacArthur, on Sept. 2, 1945, Generalissimo Chiang Kai-shek was directed to go to Formosa and accept the surrender of Japanese troops. The surrender ceremonies were held on October 25, 1945, and the Chinese on both sides of the Taiwan Strait have always commemorated this date as "Taiwan Retrocession Day," saying that on this date the sovereignty of Taiwan was returned to China. 
However, under international law, such an interpretation is impossible. All matters concerning the "transfer of title" to territory are handled in a detailed post-war peace treaty. The holding of surrender ceremonies only marks the beginning of the military occupation of the territory. In other words, “Taiwan Retrocession Day” is nothing but an elaborate hoax perpetrated on the Taiwanese people.   
Under the Hague and Geneva Conventions, details such as "Who surrendered to whom," or "Who defeated whom," are not particularly significant. The key point is: "Who is the occupying power?" It is a matter of historical record that all military attacks against targets in Formosa and the Pescadores during the WWII period were conducted by United States military forces. Hence, the United States is “the conquerer.”  Under the customary laws of warfare of the post-Napoleonic period, the United States will be "the (principal) occupying power." 
From this perspective, the military troops under Chiang Kai-shek are only exercising delegated administrative authority for the military occupation of Taiwan beginning October 25, 1945. They have effective territorial control over Taiwan, but there has been no transfer of sovereignty. Later, when the KMT/ROC government officials fled to Taiwan in late 1949, they became a government-in-exile. 
In the San Francisco Peace Treaty of 1952, there was no transfer of sovereignty of "Formosa and the Pescadores" to the Republic of China in the Hence, up to the present day, the Republic of China in Taiwan is merely continuing to fulfill its dual roles of (1) subordinate occupying power (beginning October 25, 1945), (2) and government-in-exile (beginning December 1949). 
With a realization of these facts, we can clearly see that the PRC is the "sole legitimate government of China." Taiwan remains under the administrative authority of "the principal occupying power" (the United States), because military occupation is, fundamentally, a transitional period, or a period of interim (political) status. In other words, even in the present day, Taiwan has not yet reached a final political status. 
Based on this analysis, we can see that the One China Policy is essentially correct.  But we must also realize that at the present time, the One China policy cannot be interpreted to mean that Taiwan is already a part of China. 
Nevertheless, Taiwan has been put on a flight-path for eventual unification with the PRC by the maneuverings of the "the principal occupying power" (the United States). This is easily seen by reading the Joint USA-PRC Communique (Shanghai Communique) of February 28, 1972. The following wording is particularly important: 
The United States acknowledges that all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China. The United States Government does not challenge that position. It reaffirms its interest in a peaceful settlement of the Taiwan question by the Chinese themselves. With this prospect in mind, it affirms the ultimate objective of the withdrawal of all US forces and military installations from Taiwan. 
In reality, this is a very convoluted way of saying that "Although Taiwan is not a part of China, we want everyone to think that it is." Contrastingly, with no "transfer of title" in the post-war peace treaty, the Republic of China on Taiwan is not a sovereign nation, and cannot enter the United Nations.

In such a complicated international environment, is there a solution for the Taiwanese people which will allow them to continue to develop their democratic institutions?  The answer lies in precisely defining Taiwan’s relationship with the USA. 
Does Taiwan Meet the Criteria to Qualify as an 
“Overseas Territory of the United States”?

by Richard W. Hartzell & Dr. Roger C.S. Lin

Introduction 

Many legal experts would be surprised at the contention that Taiwan might meet the criteria necessary to qualify as an “Overseas Territory of the United States.” If such a contention is true, then the Taiwanese people should be enjoying “fundamental rights” under the US Constitution, similar to the native persons in other US overseas territories (also called “unincorporated territories”). 
Peace Treaty Specifications
In the April 28, 1952, San Francisco Peace Treaty (SFPT), Japan renounced sovereignty over “Formosa and the Pescadores” (i.e. Taiwan) but no “recipient” for this territorial cession was specified.  

The State Department informed the Senate in 1970 that "As Taiwan and the Pescadores are not covered by any existing international disposition, sovereignty over the area is an unsettled question subject to future international resolution." Taiwan is not currently included on the US State Department’s listing of Independent States in the World. 

Although there is the general impression among politicians that Taiwan is somehow a part of Chinese territory, in fact there are no US government documents which conclusively say that Taiwan belongs to either the People’s Republic of China (PRC), nor to the Republic of China (ROC).  This fact has been repeatedly confirmed by researchers in many prominent think-tanks in the United States.
Moreover, a close reading of the Senate-ratified SFPT of April 28, 1952, and its subsidiary “Sino-Japanese Peace Treaty” of August 5, 1952, with reference to the Truman Statement of June 27, 1950, the Taiwan Relations Act, and other US policy statements clearly shows that the United States government has never recognized the forcible incorporation of Taiwan into Chinese territory.   
That “all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China” is something that the United States only “acknowledges.” This acknowledgement is clearly stated in the Shanghai Communique of 1972.  (Unfortunately, the international news media often restate this wording as “recognizes” or “accepts.”  Clearly, this is a misstatement of the United States government’s position.) 

Although many government officials in Beijing currently regard Taiwan as a “renegade province,” in fact since the founding of the People’s Republic of China on October 1, 1949, that country has never ruled Taiwan for even twenty minutes.  

Under United States law, overseas territories are also called “unincorporated territories” or “insular areas.” Let us examine the different types of United States insular areas and see how Taiwan might qualify. 

Background to US Insular Area Studies

The larger insular areas originally came under the sovereignty of the United States in various ways. The following is a brief introduction to Major US Insular Areas, which are also called “unincorporated territories.” 
TYPE 1: Insular Areas Acquired by Conquest -- In a treaty signed at the end of the Spanish-American War in 1898, Spain ceded Puerto Rico, Guam, and the Philippines to the United States.  In the same treaty, Spain’s sovereignty over Cuba was relinquished, but no recipient was designated. 

TYPE 2: Insular Areas Acquired by Purchase -- The United States purchased the Virgin Islands from Denmark in 1917.  

TYPE 3: Insular Areas Acquired by Agreement -- Great Britain and Germany renounced their claims over Samoa in February 1900.  The island group was then formally ceded to the United States by the Samoan chiefs, with ratification by the US Congress in 1929.  

TYPE 4: Insular Areas Acquired after United Nations Trusteeship, as a Commonwealth of the United States -- The United States was responsible for administering the Northern Mariana Islands after World War II as a United Nations trusteeship. In 1976 Congress approved the mutually negotiated "Covenant to Establish a Commonwealth of the Northern Mariana Islands in Political Union with the United States.” The commonwealth government adopted its own constitution in 1977, and the constitutional government took office in Jan. 1978. The Covenant was fully implemented on Nov. 3, 1986, pursuant to Presidential Proclamation No. 5564. 

(TYPE 5: An additional type of Insular Area would be those countries which have achieved independence but are now in “Free Association with the United States.”  However, these are not an “unincorporated territories” and hence are not considered here. )

Post-1941 Military History of Taiwan 

During the WWII period, all military attacks against Japanese instillations in Taiwan were conducted by United States military forces. The historical record shows that bombing raids against targets in Taiwan began in earnest on October 12, 1944.  At no time did the military forces of the Republic of China participate in attacks against Taiwan.  

After the dropping of two atomic bombs on Japan, the Japanese Emperor agreed to an unconditional surrender on August 15, 1945. On September 2, General Douglas MacArthur issued General Order No. 1, which described procedures for the surrender ceremonies and military occupation of over twenty areas.  After a thorough reading of General Order No. 1, we need to answer an important question: “Who is the occupying power?”

The only possible answer is: “It is the United States.”  (This assertion is also fully confirmed by Article 23 of the post-war San Francisco Peace Treaty, where the terminology of “the principal occupying power” is used.) The Hague Conventions of 1907 state that “Territory is considered occupied when it is actually placed under the authority of the hostile army.”  

Important legal relationships for the disposition of Taiwan do indeed arise from all these facts.  

Dissection of a TYPE 1 US Insular Area

As seen from the above, the earliest delineation of US insular areas (TYPE 1) was by the Supreme Court after the Spanish American War, for Puerto Rico, Guam, the Philippines , and Cuba.  The United States was the "conquerer," hence (in the post-Napoleonic era) the United States is "the occupying power."  Obviously, “military occupation” is not equivalent to “annexation.” 
From this information we can see that beginning in 1898, the three fundamental criteria for the recognition of a type of US insular area are -- conquest by US military forces, the United States as "the (principal) occupying power," and territorial cession in the peace treaty.  This is a “default status” for these areas, and does not require any immediate confirmation by the US Congress.  Significantly, Taiwan fits these TYPE 1 criteria exactly. 

Puerto Rico, Guam, the Philippines , and Cuba were all under United States Military Government upon the coming into force of the Spanish-American Peace Treaty on April 11, 1899.  In fact, for most of these territories, “civil government” authorized or recognized by the United States government was only implemented many years later. 

To re-emphasize this: Upon the coming into force of Spanish-American Peace Treaty,  the four areas of Puerto Rico, Guam, the Philippines , and Cuba were all under United States Military Government.  This is an important similarity that many legal researchers miss. 

To Whom was Taiwan ceded? 

However, in reviewing the above explanations, some persons would say: “But Taiwan was not ceded to the United States in the SFPT.”  This is true.  Nevertheless, the issue of whether there is a "recipient" for the territorial cession in the peace treaty is a separate consideration.  Its significance is this: The designation of a "receiving country" in the peace treaty merely indicates that that country is authorized by the international community to establish a civil government in the territory.  

Without the designation of a “receiving country” in the peace treaty, the ceded territory remains under the authority of the “principal occupying power” as an interim status condition.  This is because military occupation is, at the most basic level, a transitional period, or a period of “interim (political) status.”  
To clarify this, the form of administration by which an occupying power exercises government authority over occupied territory is called military government. The military government of the principal occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted.  

With no announcement of the end of United States Military Government in Taiwan, and no superseding “civil government” legislation passed by the US Congress, Taiwan remains in a period of “interim (political) status.”  In other words, in the present day, Taiwan has still not reached a final political status. 
United States Military Government authority over Taiwan

The above dissection of a TYPE 1 US insular area clearly shows that Taiwan remains under the authority of the United States Military Government (USMG) at the present time.  
At the head of the military chain-of-command in the USA is of course none other than the Commander-in-Chief.  According to current US government pronouncements, the Commander in Chief does not support Taiwan independence.  That Taiwan (or “the Republic of China on Taiwan”) is not now a sovereign nation is easily seen by reading the post-war San Francisco Peace Treaty.  The territorial sovereignty of “Formosa and the Pescadores” (i.e. Taiwan) was not awarded to the Republic of China.  As an occupying power, the ROC on Taiwan is simply fulfilling the role of “agent” for the United States, in addition to being a government-in-exile. 
The ROC’s status as being a government-in-exile has been noted by many researchers.  However, none have grasped the reality that the territory of Taiwan actually meets the criteria to qualify as an insular area of the United States!  They have failed to see that the three fundamental criteria for the recognition of a TYPE 1 US insular area are -- conquest by US military forces, the US as "the (principal) occupying power," and territorial cession in the peace treaty.  Taiwan does indeed meet these criteria. 

Might the authors suggest that the Committee on Resources of the House of Representatives launch an in-depth investigation into this entire topic? According to Congressional documents, in the late 1990’s the Chairman of the Committee on Resources requisitioned a full report on the “Application of the US Constitution in US Insular Areas” from the General Accounting Office. 

See http://www.gao.gov/archive/1998/og98005.pdf 

 Clearly, a similar report should be prepared on the “Application of the US Constitution to Taiwan.” 
Declaration of the Taiwan Status 

March 29, 2006

In testimony at a hearing on Taiwan in the International Relations Committee of the House of Representatives on April 21, 2004, the Assistant Secretary of State for East Asian and Pacific Affairs reiterated the core principles of US policy toward Taiwan.  Among the most important of these was the recognition that:   

* The United States remains committed to a One China policy based on the three Joint Communiqués and the Taiwan Relations Act; 

* The US does not support independence for Taiwan or unilateral moves that would change the status quo as the US defines it; 

* For Beijing, this means no use of force or threat to use force against Taiwan. For Taipei, it means exercising prudence in managing all aspects of cross-Strait relations. For both sides, it means no statements or actions that would unilaterally alter Taiwan’s status.

However, the question immediately arises: What is Taiwan’s status?  This is a riddle which has puzzled researchers for decades, and which the US State Department has failed to clarify at any time in the post WWII period.

Yet, at this juncture, we the undersigned say with certainty that the key to solving the riddle of Taiwan’s status can be found in the writings of US Supreme Court Chief Justice Marshall, who offered this penetrating analysis in the famous American Insurance Company case (1828): 

“The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty.”  

And more explicitly, in United States v. Huckabee (1872), the Court speaking through Mr. Justice Clifford, said: 

“Power to acquire territory either by conquest or treaty is vested by the Constitution in the United States. Conquered territory, however, is usually held as a mere military occupation until the fate of the nation from which it is conquered is determined ….. ”
Indeed, the American Insurance Company (1828) case is cited in Joseph Story’s Commentaries on the Constitution (1833), in his explanation of the scope of application of the “territorial clause” (Article 4, Section 3, Clause 2):
The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States …. 

and has been repeatedly cited in later US Supreme Court cases such as Fleming v. Page (1850), Downes v. Bidwell (1901), Dorr v. US (1904), and others.

Looking at the historical record, after the Japanese attack on Pearl Harbor, the United States declared war on the Empire of Japan on December 8, 1941.  During the war, all military attacks on (Japanese) Taiwan were conducted by United States military forces, so it is clear that the United States has acquired Taiwan under the principle of conquest.  

The United States is the “conqueror,” and according to the customary laws of warfare in the post-Napoleonic period, the United States will be the (principal) occupying power. 

As defined by US Supreme Court justices in Ex parte Milligan (1866), “military jurisdiction” under the US Constitution is of three kinds.  In particular, so-called “military government” is 

“to be exercised in time of foreign war without the boundaries of the United States ….. ”.  
Or, in more modern terminology, “military government” is the form of administration by which an occupying power exercises government authority over occupied territory. 

In General Order No. 1 of September 2, 1945, the United States delegated the military occupation of Taiwan to Chiang Kai-shek (aka Chinese nationalists or Republic of China). The surrender ceremonies for Japanese troops in Taiwan were held on October 25, 1945, thus marking the beginning of United States Military Government (USMG) in Taiwan.  Importantly, the authority for this occupation was handled separately from that of the four main Japanese islands.  

Under international law, and indeed under United States law, it is impossible to understand why the flag of the Republic of China has been prominently displayed everywhere in Taiwan beginning in late October 1945, and why the flag of the “conqueror” and “principal occupying power” (the United States) is not flying on any flagpole. 

As the Chinese Civil War continued to rage in those turbulent years, the People’s Republic of China (PRC) was founded on October 1, 1949, and the remnants of the Republic of China regime fled to Taiwan, an area over which their military troops were exercising military occupation under the delegated authority of the United States Military Government. 
Then in the post war San Francisco Peace Treaty, Japan renounced the territorial sovereignty of Taiwan, but no recipient country was named.  Hence, Taiwan has remained under the jurisdiction of USMG, as an interim status condition.  

In consideration that Article 6 of the US Constitution specifies that  

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land …..
we must unequivocally state that the specifications of the San Francisco Peace Treaty are binding on all US government branches, including the Executive, Legislative, and Judicial. 

And, when in the course of human events it becomes necessary for one people to dissolve the dishonest and illegal political bands which have connected them with another and to assume among the powers of the earth, the true and proper station to which the Laws of Nature and of Nature's God entitle them, a decent respect to the opinions of mankind requires that they should make clear the causes which impel them to the declaration of connectedness with their sovereign.  To this end, after a thorough review of the US Constitution, the SFPT, the Hague Conventions, the Geneva Conventions, the One China Policy, the three Joint Communiqués, and the Taiwan Relations Act, we the undersigned hold that the following facts are abundantly clear, and hereby submit these facts to a candid world:

(1) In the SFPT, the territorial sovereignty of Taiwan was not awarded to the Republic of China.  After April 1952, there is no basis under international law, or under United States law, for the Republic of China flag to be flying over “Formosa and the Pescadores” (herein referred to as Taiwan). 

(2) In Taiwan, the flag of the United States should be flying. This is because the SFPT confirms that the United States is the “principal occupying power.” Upon cession by Japan, Taiwan has by default become an overseas territory of the United States under military government.  More specifically, under the US Constitution’s territorial clause, Taiwan is “unincorporated territory under USMG,” which is correctly classified as an insular area of the United States.  A similar status was enjoyed by Puerto Rico, Guam, the Philippines, and Cuba after the Spanish American War, and prior to the beginning of “civil government” in those island groups.  

(3) The Insular Cases of the US Supreme Court clarified that even without any action by Congress, “fundamental rights” under the US Constitution apply in all insular areas. Most importantly, these so-called “fundamental rights” include the Fifth Amendment stipulations that no person shall be “deprived of life, liberty, or property, without due process of law,” and the Article 1, Section 8 provision that Congress shall “provide for the common defense.”  No overseas territories of the United States maintain their own “Ministry of National Defense,” nor have they instituted their own military conscription policies over the local populace. 
(4) The “liberty” of the Fifth Amendment includes the right to travel, and the right to travel includes the right to obtain a passport.  Based on the provisions of the SFPT and the decision in DeLima v. Bidwell (1901), “Taiwan is under the dominion of the United States.” The nationality of native persons in Taiwan is thus provided by Boyd v. Nebraska ex rel Thayer (1892) where the Supreme Court asserted that: 
“The nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass …. ” 

This determination was confirmed again in Gonzales v. Williams (1904), and amplified by the decision of US v. Wong Kim Ark (1898), where the Court held that: 
“To create allegiance by birth, the party must be born, not only within the territory, but within the ligeance of the government. If a portion of the country be taken and held by conquest in war, the conqueror acquires the rights of the conquered as to its dominion and government, ….. It is equally the doctrine of the English common law that during such hostile occupation of a territory, and the parents be adhering to the enemy as subjects de facto, their children, born under such a temporary dominion, are not born under the ligeance of the conquered.”  

(5) For native Taiwanese persons to be bona fide ROC citizens, two conditions would have to be fulfilled. First, the SFPT would have to award sovereignty of Taiwan to the ROC. Second, there would have to be a law passed in Taiwan regarding these mass-naturalization procedures, after the peace treaty came into effect on April 28, 1952. In fact, neither of these two conditions has been fulfilled.
(6) Notably, Article 4 of the ROC Constitution specifies that “The territory of the Republic of China within its existing national boundaries shall not be altered except by a resolution of the National Assembly.”  In regard to the alleged incorporation of Taiwan into Chinese territory, there is no resolution of the National Assembly on record.

(7) The Republic of China is not recognized under either the SFPT or the TRA with any power to issue passports for native Taiwanese persons, in the areas of “Formosa and the Pescadores.”  As defined in INA 101(a)(30), 

The term "passport" means any travel document issued by competent authority showing the bearer's origin, identity, and nationality if any, which is valid for the admission of the bearer into a foreign country.  
the Republic of China’s Ministry of Foreign Affairs cannot be construed as the “competent authority” for issuing passports to these persons. The false claims of “citizenship of the Republic of China” for native Taiwanese persons holding ROC passports make those passports illegal under US law.
(8) For a territorial cession after war, the military government of the principal occupying power does not end with the coming into force of the peace treaty. Based on the specifications in 8 USC 1408, 7 FAM 1111.3, 7 FAM 1121.1, 7 FAM 1121.2-2, and 7 FAM 1121.4-3, native Taiwanese persons are “US national non-citizens.” Upon the coming into force of the SFPT, and up to the present day, the allegiance of native Taiwanese persons is to the United States of America. Under 8 USC 1101 (a)(30), it is the USA, through its Dept. of State, which is the “competent authority” for issuing ID documentation to native Taiwanese persons.
(9) Currently, Taiwan is in a transitional period, or period of “interim status,” being held by the military government of the principal occupying power under SFPT.  It is important to clarify that while this interim status condition under SFPT persists there is no “Taiwan Republic”, nor any “One China, One Taiwan”, nor “Two Chinas,” nor “a divided Chinese nation.”  This is because Taiwan has not yet reached a “final (political) status.” 

(10) The Republic of China in Taiwan is a “subordinate occupying power” beginning October 25, 1945, and a “government in exile” beginning December 1949.  The Republic of China Constitution is not the “organic law” of the Taiwan cession. The Taiwanese people are entitled to draft their own Constitution under United States administrative authority, similar to the inhabitants of other US overseas territories.

(11) In 1972, the Commander in Chief concluded a “Shanghai Communique” with the PRC which contained certain specifications regarding Taiwan’s envisioned future status.  We allege that the making of these specifications is a violation of the Taiwanese people’s Fifth Amendment rights to “due process of law.”  A fundamental requirement of due process is “the opportunity to be heard,” see Grannis v. Ordean (1914). It is an opportunity which must be granted at a meaningful time and in a meaningful manner. Significantly, the Taiwanese people were not consulted before the drafting of the Shanghai Communique. 
We, therefore, in regard to the above statements of fact, do, in the name, and by the authority of the good people of Taiwan, solemnly publish and declare, that the US Congress should assume jurisdiction over the civil rights and political status of the native inhabitants of Taiwan, according to the US Constitution’s territorial clause, and that the White House, State Dept., Defense Dept., and other departments, agencies, boards, commissions, committees, etc. of the Executive Branch should take immediate action to remedy their mishandling of the Taiwan question in the post-WWII period, in order to preserve, protect, and defend the Constitution of the United States against all enemies, foreign or domestic. 

And in further support of this Declaration, we also give notice that the native inhabitants of Taiwan are ready to submit their DS-11 applications for US national non-citizen passports. 

Open Letter to Congresswoman Donna Christensen
Chairwoman, Subcommittee on Insular Affairs, 
Committee on Resources, US House of Representatives

Dear Chairwoman Christensen,

At the present time, the United States has many types of overseas territories which are collectively referred to as “the insular areas.”  All of these areas now have civil governments which handle their affairs, and this is a fact which is so commonly recognized as to scarcely need mention.  Indeed, when people refer to US insular areas in the present era, they are referring to areas under “civil government,” established by some organic act.  

However, what many members of the Congress have apparently forgotten is that in the earliest recognition of this concept, all US insular areas were under United States Military Government. We need this recognition before we can discuss the true relationship between Taiwan and the United States. 

BACKGROUND 

In US Supreme Court case of Fleming v. Page (1850), it was determined that:  

So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, …… but those laws concerning 'foreign countries' remain applicable to the conquered territory until changed by Congress.
For those territories over which Spain gave up her sovereignty as a result of the April 11, 1899, Spanish-American Peace Treaty (Treaty of Paris), the landmark ruling of Downes v. Bidwell (1901) introduced the concept of “unincorporated territory” into the United States legal lexicon.  

In other words, the US Supreme Court determined that upon the termination of Spanish sovereignty over these territories, under US law they became “US unincorporated territories.” However, at the time that the Treaty of Paris came into effect (and indeed for several years thereafter in most cases), all of these territories were under United States Military Government (USMG), and not under any form of “civil government.” 

Hence, beginning with the Spanish-American War cessions, what the US Supreme Court is speaking of is the category of “unincorporated territory under USMG.”    Clearly, the three fundamental criteria for the recognition of this most basic type of US insular area are -- conquest by US military forces, the US as "the (principal) occupying power," and territorial cession in the peace treaty.  (The issue of whether there is a "recipient" for the territorial cession in the peace treaty is a separate consideration.)   

Hence, the earliest recognition of US insular areas included four: Puerto Rico, the Philippines, Guam, and Cuba -- all of which were under United States Military Government. According to the historical record, civil government authorized by the US Congress was achieved on the following dates:  Puerto Rico – May 1, 1900; Philippines – July 4, 1901; Guam – July 1, 1950; and Cuba – May 20, 1902.  

Cuba became independent on May 20, 1902, but the other three territories continued as US unincorporated territories, each with a civil government in place as of the date indicated. Later the Philippines became independent on July 4, 1946. 

CONCLUSION: Under US law, the earliest formulation of a “US insular area” as recognized by the US Supreme Court is the category of “unincorporated territory under USMG.”  

THE “REPUBLIC OF CHINA” ON TAIWAN

That the Republic of China on Taiwan is a "government-in-exile" has been noted by many researchers.  However, based on the above analysis, it is also important to see that the territory of “Formosa and the Pescadores” qualifies as an insular area of the United States.  
As stated above, beginning in 1898, the three fundamental criteria for the recognition of a type of US insular area are -- conquest by US military forces, the US as "the (principal) occupying power," and territorial cession in the peace treaty.
Formosa and the Pescadores had been ceded to Japan in the 1895 Treaty of Shimonoseki. Under international law, there is no doubt that Japan had possession of the sovereignty of these areas after 1895. 

The US Congress declared war against Japan on December 8, 1941. During the course of the Pacific war, all military attacks against Japanese Formosa and the Pescadores, and indeed against the four main Japanese islands, were conducted by United States military forces. (The historical record shows that bombing raids against targets in Taiwan began in earnest on October 12, 1944.) At no time did the Republic of China military forces participate in these attacks.
During the course of the Pacific War, in relation to Taiwan, the United States is the "conqueror," hence (in this post-Napoleonic era) the United States is "the occupying power."
This can be re-confirmed as follows: On September 2, 1945, General Douglas MacArthur issued General Order No. 1, which described procedures for the surrender ceremonies and military occupation of over twenty areas.  After a thorough reading of General Order No. 1, we need to ask one important question: “Who is the occupying power?”
The only possible answer is: “It is the United States.”  (This fact is also fully confirmed by Article 23 of the post-war San Francisco Peace Treaty, where the terminology of “the principal occupying power” is used.) 
Important legal relationships for the disposition of Taiwan do indeed arise from all these facts.  

LOGICAL FALLACIES

But, as many people know, it was Chiang Kai-shek, leader of the Republic of China (ROC) military forces, who was directed by General Douglas MacArthur to go to Taiwan and accept the surrender of Japanese troops.  These surrender ceremonies were held on October 25, 1945. 

Most historical commentators have assumed that the holding of the surrender ceremonies had enormous significance in determining the legal rights of the ROC over Taiwan.  Unfortunately, these researchers have been lead astray by the logic that “the Allies won the war, and the ROC was one of the Allies” or “the ROC military forces accepted the Japanese surrender on behalf of the Allies,” or “the Japanese surrendered to the ROC military forces,” etc. 

In fact, the customary laws of warfare (as codified in the Hague and Geneva Conventions) do not place particular stress on “which troops were victorious in the war”, “which troops surrendered to whom”, or “what country has proclaimed their intention to annex what particular territory.”  The key issue in determining legal relationships is a determination of “Who is the occupying power.”   In the post-Napoleonic era, that goes back to a determination of “Who is the conqueror.”  Those acting on behalf of the occupying power (such as the ROC) are simply fulfilling the role of “agent.” 

If we are fully aware of the above facts, sorting out the international legal situation of Taiwan in the post-WWII era is a straightforward proposition.  Indeed, we have done so above.  As of April 28, 1952, with the coming into force of the Senate-ratified San Francisco Peace Treaty, Taiwan is “unincorporated territory under USMG” – an insular area of the United States. 

THE TRUMAN STATEMENT

On June 27, 1950, President Truman said: “The determination of the future status of Formosa must await the restoration of security in the Pacific, a peace settlement with Japan, or consideration by the United Nations."
When the post war peace treaty with Japan came into effect, did it solve the problem of the Taiwan status?  Although Japan renounced the sovereignty of Taiwan, but no recipient country was named.  Many people would claim that the Taiwan status was still undetermined.  Indeed this is true, but we must note the following.

( A ) The beginning of belligerent occupation and beginning of USMG in Taiwan were on October 25, 1945. 

( B ) The coming into effect of the peace treaty was on April 28, 1952.  

( C ) To date, the end of USMG in Taiwan has not yet been announced.

The Hague Conventions of 1907 specify that "territory is considered occupied when it is actually placed under the authority of the hostile army." The form of administration by which an occupying power exercises government authority over occupied territory is called "military government." Military occupation is a transitional period, or a period of “interim (political) status.”  

On June 27, 1950, Taiwan was under belligerent occupation.  President Truman’s statement was true at that time.

What about today?  In fact, up to 2006 there has been (1) no end of the United States Military Government in Taiwan announced by the US government, and (2) no other US authorized civil government operations which have taken effect to supplant USMG in Taiwan.  Hence, we can reach only one conclusion.  Taiwan has not yet reached a “final political status,” even in the present era.  

Based on the provisions of the Senate-ratified San Francisco Peace Treaty, the US Constitution, the Taiwan Relations Act, and the insular cases of the US Supreme Court -- Taiwan remains under the administrative authority of the United States Military Government. Taiwan is not an independent sovereign nation. 

	A full clarification of the status quo is not a unilateral change of the status quo.


What about the ROC on Taiwan?  The ROC acted as agent for the United States in the military occupation of Taiwan beginning on October 25, 1945.  Later, high ranking officials of the ROC fled from Mainland China to Taiwan in December 1949, becoming a “government in exile.”  
CURIOUS EVENTS

Over the past forty or fifty years, Taiwan’s status in the international community has always puzzled researchers.  Among the curious events which have occurred are the following: 
(1) In 1945, Chiang Kai-shek’s ROC military forces were directed to accept the surrender of Japanese troops in Taiwan by General Douglas MacArthur.  However, after the surrender date of October 25, many world nations still maintained that “Taiwan has not yet been returned to China.”  The Chinese had different opinions of course.  

(2) Even up to 1950, the ROC was recognized by the world community as “the legal government of China.”  Yet, it was not even invited to the post-war peace treaty ceremonies.  In the peace treaty, Japan renounced the sovereignty of Taiwan without designating any other country as “recipient.” 

(3) In 1971, the ROC was expelled from the United Nations even though it enjoyed wide diplomatic support at the time. 

(4) In 1972, the United States adopted a “One China Policy” which recognized the Peoples Republic of China as the sole legitimate government of China.  The existence of the ROC on Taiwan was seemingly completely ignored. 

(5) In December 1978, President Carter announced the decision to break relations with the ROC on Taiwan.  This decision was met with surprise in many quarters. 

(6) After the break in diplomatic relations with the ROC on Taiwan, the United States Congress immediately passed a Taiwan Relations Act to preserve and promote extensive, close, and friendly commercial, cultural, and other relations between the people of the United States and the people on Taiwan.  The drafting of this legal document is unique in the history of the United States. 

(7) Since the early 1970’s, US government policy toward Taiwan has been characterized as “strategic ambiguity,” and the status of Taiwan has been held to be “undetermined.” 

(8) Even in the eyes of some well-known legal scholars, Taiwan appears to fully meet the conditions for “statehood” in Article 1 of the Montevideo Convention of 1934.  Yet as of September 2005, Taiwan has been denied admission to the United Nations for thirteen years in a row.   

(9) Taiwan was admitted to the World Trade Organization as a separate customs territory, and not as a sovereign nation. However, Taiwan has repeatedly been denied admission to the World Health Organization.

(10) In June 1998, President Clinton said that “we don’t support independence for Taiwan; or two Chinas; or one Taiwan, one China. And we don’t believe that Taiwan should be a member in any organization for which statehood is a requirement.” 

Importantly, a thorough understanding of the analysis presented previously in this letter shows that these “curious events” are easily explained. As confirmed by the Truman Statement and the San Francisco Peace Treaty, the United States government has never recognized the forcible incorporation of Taiwan into China. 
FUNDAMENTAL CONSTITUTIONAL RIGHTS

In the Insular Cases (beginning 1901) the US Supreme Court held that even without any actions by the US Congress, "fundamental rights" under the US Constitution apply in all unincorporated territories. Among other protections, the guarantees of life, liberty, property, and due process of law under the Fifth Amendment are considered “fundamental rights.”
Hence, we must ask a question of the US Congress: By allowing the “Republic of China” to continue fulfilling the role of a subordinate occupying power and a government in exile, and not recognizing Taiwan as an insular area of the United States, have the Taiwanese people been denied their fundamental US constitutional rights?  This is certainly a topic worthy of further investigation. 

In 1997, the Chairman of the Committee on Resources asked the General Counsel of the US General Accounting Office to prepare a report on the Application of the US Constitution to the US Insular Areas. The final report was 75 pages.  

Should a similar report be prepared regarding the status of Taiwan, in order to clarify what rights the Taiwanese people are entitled to under the US Constitution?  On behalf of the Taiwanese people, we request your urgent attention to this matter.  

Sincerely,

Dr. Roger C.S. Lin &

Richard W. Hartzell

Taipei, Taiwan

February 28, 2006

website: http://www.taiwanadvice.com/ 

Quick Summary of the San Francisco Peace Treaty’s Disposition of “Formosa and the Pescadores”
by Richard W. Hartzell & Dr. Roger C.S. Lin

REFERENCES to SFPT:

Article 2(b) Japan renounces all right, title and claim to Formosa and the Pescadores.

Article 4(b) Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3. 
Article 21 Notwithstanding the provisions of Article 25 of the present Treaty, China shall be entitled to the benefits of Articles 10 and 14(a)2; and Korea to the benefits of Articles 2, 4, 9 and 12 of the present Treaty. 
Article 23  ….. including the United States of America as the principal occupying Power, ……
REFERENCES to ROC CONSTITUTION and 

ROC NATIONALITY LAW:

ROC Constitution, Article 3

Those with the citizenship of the ROC are the nationals of the ROC.

ROC Nationality Law, Article 2

Those with one of the following circumstances, belong to the citizenship of the ROC:

1. at the time of their birth, father or mother was a national of the ROC

Notes: 

(1) From the above, it appears that the ROC Nationality Law is contrary to the ROC Constitution which places citizenship first, and from citizenship flows national status.

(2) But the ROC Nationality Law says that citizenship is only found in those with nationality. Hence, it is thus impossible for anyone to have constitutionally valid nationality under the ROC Nationality Law.

(3) In any event, even putting aside this “ROC Constitution vs. ROC Nationality Law” technical analysis, in his October 4, 2005, Taipei Times newspaper article, Mr. Richard W. Hartzell has succinctly pointed out the key facts of the matter.  For the Taiwanese people to be bona fide ROC citizens, two conditions would need to be met. First, the post-war treaty would have to award sovereignty of Taiwan to the ROC and second, there would have to be a law passed regarding these mass-naturalization procedures, after the peace treaty came into effect on April 28, 1952. In fact, neither of these two conditions was met.

(4) The ROC Nationality Law was originally promulgated in Feb. 1929, when Taiwan was a part of Japan.  It was revised in Feb. 2000, however there were no Articles addressing the mass naturalization of Taiwanese persons as ROC citizens.   

(5) The most commonly quoted reference for the “legal basis” of native Taiwanese persons as having ROC nationality is a January 20, 1946, order issued by the ROC military authorities.  However, that order was never ratified by the Legislative Yuan, nor made into a law.  Importantly, as “belligerent occupation” of Taiwan began on October 25, 1945, with the surrender of Japanese troops, and only ended with the coming into force of the San Francisco Peace Treaty on April 28, 1952, such an order is prohibited.  More specifically, the imposition of mass-naturalization procedures over the civilian population in occupied Taiwan territory is illegal under the laws of war.  

ROC Constitution, Article 4
The territory of the Republic of China within its existing national boundaries shall not be altered except by a resolution of the National Assembly.
In regard to the incorporation of Taiwan into Chinese territory, there is no resolution of the National Assembly on record. 

Preliminary Conclusions

Japanese Courts have held that the native persons of “Formosa and the Pescadores” were of Japanese nationality until early April 1952.  Japan renounced the sovereignty of “Formosa and the Pescadores” in the SFPT, but the Republic of China (ROC) was not the recipient of this sovereignty.

The ROC Constitution does not clearly define its own “territory.”  By contrast, the Constitution of the United States specifies the inclusion of the original thirteen states, as well as additional states which have entered the Union via acts of Congress.  In regard to territories ceded to the United States, or held by the United States, there are treaties which give the full specifications.

With no clear legal basis to include Taiwan in its definition of “national territory,” and no international treaty references which can be found, the ROC is definitely not the competent authority to issue ID documentation of any kind to native persons in Taiwan.

Hence under the US Supreme Court’s Insular Cases, the US Constitution, the laws of war, the San Francisco Peace Treaty, and the SFPT-authorized Sino-Japanese Peace Treaty (Treaty of Taipei), the native inhabitants of Taiwan remain either as (1) Japanese nationals, thus owing their allegiance to Japan, or (2) nationals of the principal occupying power, and thus owing their allegiance to the principal occupying power.  This analysis would flow directly from the concept of “temporary allegiance” under the law of occupation, which is discussed in many US Supreme Court cases.  
To Whom do the Taiwanese Owe Allegiance? 

Japanese courts have not recognized the native persons of Taiwan as Japanese nationals since the Spring of 1952.  In other words, under Japanese law, and indeed under international law, native persons of Taiwan currently owe no allegiance to the government of Japan.   

This leaves us with only one other possibility.  The native inhabitants of Taiwan must be correctly classified as US (non-citizen) nationals, and their identification documents and travel documents must be issued under the authority of the United States.  In the San Francisco Peace Treaty, the United States is specified as the principal occupying power. 
Taiwan is self-governing dominion under Taiwan Relations Act (TRA), but there is no passport issuing authority.  Hence, it can be maintained that under US law the Taiwan governing authorities are counterfeiting “Republic of China passports.”  

In other words, the ROC Ministry of Foreign Affairs is not recognized under either the San Francisco Peace Treaty or the TRA to issue passports for native Taiwanese persons, in the areas of “Formosa and the Pescadores.”  As defined in INA 101(a)(30), the ROC Ministry of Foreign Affairs cannot be construed as the competent authority for issuing passports to these persons. The false claims of “citizenship of the Republic of China” for native Taiwanese persons holding ROC passports make those passports illegal under US law

The consideration of whether the ROC Ministry of Foreign Affairs is the competent authority for issuing passports to native persons in the Kinmen (Jinmen) and Matsu (Mazu) island groups is an entirely separate matter however. 
References  
* The determination of the future status of Formosa must await the restoration of security in the Pacific, a peace settlement with Japan, or consideration by the United Nations."                      -- US President Harry S. Truman, June 27, 1950 

* 7 FAM 1121.2-2 Court Decisions (TL:CON-66; 10-10-96) 

a. In the first decade of the 20th century, in a series of court cases often called the "Insular Cases", the Supreme Court developed the rationale that, absent specific Congressional legislation or treaty provisions— (1) The Constitution has only limited applicability to U.S. territories; and (2) Inhabitants of territories acquired by the United States acquire U.S. nationality -- but not U.S. citizenship.

* 7 FAM 1121.4-3 Status of Inhabitants of Territories Not Mentioned in the Immigration and Nationality Act (INA) (TL:CON-66; 10-10-96) 

The United States exercises sovereignty over a few territories besides those mentioned above. Under international law and Supreme Court dicta, inhabitants of those territories, (Midway, Wake, Johnston, and other islands) would be considered non-citizen, U.S. nationals; However, because the INA defines "outlying possessions of the United States" as only American Samoa and Swains Island, there is no current law relating to the nationality of the inhabitants of those territories or persons born there who have not acquired U.S. nationality by other means.

* INA 101(a)(30) 

The term "passport" means any travel document issued by competent authority showing the bearer's origin, identity, and nationality if any, which is valid for the admission of the bearer into a foreign country.  

* Federal Register: January 5, 2005 (Volume 70, Number 3)

Rules and Regulations, page 664, quoting from the decision in Rogers v. Sheng, (D.C. Circuit, 1960):

The court described the status of Formosa as follows: “Following World War II, Japan surrendered all claims of sovereignty over Formosa. But in the view of our State Department, no agreement has ‘purported to transfer the sovereignty of Formosa to (the Republic of) China’ …..”

* We don’t believe that Taiwan should be a member in any organization for which statehood is a requirement.
-- US President Bill Clinton, June 30, 1998 

* Taiwan is not independent. It does not enjoy sovereignty as a nation.
-- US Secretary of State Colin Powell, October 25, 2004 

* In Gonzales v. Williams, 192 U.S. 1 (1904), the Supreme Court referred to its earlier finding that: ---

“The nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass, subject to the right of election on their part to retain their former nationality by removal or otherwise, as may be provided.” (Boyd v. Nebraska ex rel Thayer, 143 U.S. 135 (1892))

* In Downes v. Bidwell, 182 U.S. 244 (1901) the Supreme Court referred to its earlier finding that: ---

“The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty.”  (American Insurance Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242, (1828))

* Under the basic Immigration Act of February 5, 1917, the definition of the United States included any waters, territory, or other place subject to its jurisdiction, except the Isthmian Canal Zone. “Island citizens” or (“citizens of the islands”) under the jurisdiction of the United States were expressly excepted from the definition of "alien", to whom the act alone applied.
* According to the precedent in US Supreme Court, Dorr v. United States, 195 U.S. 138, 147 (May 31, 1904), under the US Constitution there is the concept of “fundamental rights,” and these may be described as “inherent although unexpressed principles which are the basis of all free government . . . . “ 

(A) In an authoritative 1997 report compiled by the United States General Accounting Office for the House Committee on Resources, it was stated that “These fundamental rights appear to correspond roughly to the ‘natural rights’ earlier described by Justice White in a concurring opinion in Downes v. Bidwell, 182 U.S. 244 (1901).  Justice White included among ‘natural rights’ the right to one’s own religious opinion as well as ‘the right to personal liberty and individual property; to freedom of speech and of the press; to free access to courts of justice; to due process and to an equal protection of the laws; to immunities from unreasonable searches and seizures, as well as cruel and unusual punishments . . . . ‘ “
(B) The guarantees in the Fifth Amendment that no person shall “be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation” are clearly fundamental rights.  Indeed, the ruling in Downes v. Bidwell, 182 U.S. 244 (1901) also held that “ . . . . even in cases where there is no direct command of the Constitution which applies, there may nevertheless be restrictions of so fundamental a nature that they cannot be transgressed, although not expressed in so many words in the Constitution.”
(C.) “In sum, it can fairly be said that the Insular Cases stand for essentially two propositions: (1) for territories incorporated into the United States, the Constitution applies ex proprio vigore, and (2) for unincorporated territories, only ‘fundamental’ constitutional rights apply.”   See King v. Morton, US Court of Appeals, D.C. Circuit, (1975).  

* In Bolling v. Sharpe, 347 U.S. 497 (1948) at 499 -500, the United States Supreme Court stated that: "Although the Court has not assumed to define `liberty' with any great precision, that term is not confined to mere freedom from bodily restraint. Liberty under law extends to the full range of conduct which the individual is free to pursue, and it cannot be restricted except for a proper governmental objective."

* According to the precedent in Kent v. Dulles, 357 U.S. 116 (1958), and subsequent INS interpretations, the right to travel is a part of the "liberty" of which a citizen, or other person owing allegiance to the United States, cannot be deprived without due process of law under the Fifth Amendment.
(A) A fundamental requirement of due process is “the opportunity to be heard.” See Grannis v. Ordean, 234 U.S. 385, 394 (1914). It is an opportunity which must be granted at a meaningful time and in a meaningful manner.

(B) “Many controversies have raged about the cryptic and abstract words of the Due Process Clause but there can be no doubt that at a minimum they require that deprivation of life, liberty or property by adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the case.” See Mullane v. Central Hanover Tr. Co., 339 U.S. 306 , at 313 (1950). 
(C.) “An elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”  See Milliken v. Meyer, 311 U.S. 457 (1941); Priest v. Las Vegas, 232 U.S. 604 (1914); Roller v. Holly, 176 U.S. 398 (1900), as quoted in Armstrong v. Manzo, 380 U.S. 545 (1965). 

* In 1856 Congress enacted what remains today as our basic passport statute. Prior to that time various federal officials, state and local officials, and notaries public had undertaken to issue either certificates of citizenship or other documents in the nature of letters of introduction to foreign officials requesting treatment according to the usages of international law. By the Act of August 18, 1856, 11 Stat. 52, 60-61, 22 USC 211a, Congress put an end to those practices. This provision, as codified by the Act of July 3, 1926, 44 Stat., Part 2, 887, reads, "The Secretary of State may grant and issue passports . . . under such rules as the President shall designate and prescribe for and on behalf of the United States, and no other person shall grant, issue, or verify such passports." 
* The difficulty is that while the power of the Secretary of State over the issuance of passports is expressed in broad terms, it was apparently long exercised quite narrowly. So far as material here, the cases of refusal of passports generally fell into two categories. First, questions pertinent to the citizenship of the applicant and his allegiance to the United States had to be resolved by the Secretary, for the command of Congress was that "No passport shall be granted or issued to or verified for any other persons than those owing allegiance, whether citizens or not, to the United States." 32 Stat. 386, 22 USC 212. Second, was the question whether the applicant was participating in illegal conduct, trying to escape the toils of the law, promoting passport frauds, or otherwise engaging in conduct which would violate the laws of the United States. See 3 Moore, Digest of International Law (1906), 512; 3 Hackworth, Digest of International Law (1942), 268; 2 Hyde, International Law (2nd rev. ed.), 401, as quoted in Kent v. Dulles, 357 U.S. 116 (1958).  
* The broad power of the Secretary of State under 22 USC 211a to issue passports, which has long been considered "discretionary," has been construed generally to authorize the refusal of a passport only when the applicant (i) is not a citizen or a person owing allegiance to the United States, or (ii) was engaging in criminal or unlawful conduct.  

Our inquiry to the US government -- 

What are you doing? 

by Dr. Roger C. S. Lin & Richard W. Hartzell 

The Beginning of WWII in the Pacific

“Yesterday, December 7, 1941 -- a date which will live in infamy -- the United States of America was suddenly and deliberately attacked by naval and air forces of the Empire of Japan.”  President Roosevelt’s speech of December 8, 1941, was immediately followed by a Congressional Declaration of War.  On the following day, December 9th, the Chiang Kai-shek’s Republic of China also declared war against Japan.

Formosa and the Pescadores had been ceded to Japan in the 1895 Treaty of Shimonoseki.  Under international law, there is no doubt that Japan had possession of the sovereignty of these areas after 1895. 

During the course of the Pacific war, the historical record shows that all military attacks against Japanese Formosa and the Pescadores, and indeed against the four main Japanese islands, were conducted by United States military forces.  It is very significant that the Republic of China military forces did not participate.  According to the precedent established in the Mexican American War, the Spanish American War, etc., after the end of hostilities, the United States will be the (principal) occupying power of these areas.

In early August 1945, the United States dropped two atomic bombs on Japan, and the Japanese surrendered on August 15th.  US troops were in Formosa soon after, and on September 1st, US naval vessels arrived to arrange for the transport of 1,000 US prisoners of war to Manila.  On September 2nd, General Douglas MacArthur directed the senior Japanese commanders and all ground, sea, air and auxiliary forces within Formosa to surrender to Chiang Kai-shek. (CKS).  

The relationship between the United States and the CKS’ Republic of China in the military occupation of Formosa and the Pescadores (hereinafter called “Taiwan”) is important. The United States is the principal occupying power.  The Republic of China under CKS (hereinafter called “ROC”) is the subordinate occupying power.  General MacArthur gave orders to Chiang Kai-shek, and the Generalissimo accepted them.  This is a principal – agent relationship. [Footnote 1]
The ROC military forces accepted the surrender of Japanese troops on October 25, 1945, in Taipei.  The ROC officials immediately announced this occasion as “Taiwan Retrocession Day,” however such an announcement is a violation of the laws of war.  It is extremely regrettable that the United States government made no efforts to correct this error at the time.  This was the first major mistake by the USA in the handling of Taiwanese affairs in the post-war period.    

According to the Hague Conventions of 1907, the date of October 25, 1945 can only be interpreted as the beginning of the military occupation of Taiwan.  Military occupation is conducted under “military government,” and the United States has delegated the military occupation of Taiwan to the ROC.  United States Military Government (USMG) in Taiwan has begun as of October 25, 1945.  

In January of 1946, the ROC government announced mass naturalization of native persons in Taiwan as “ROC citizens.”  Additionally, some Taiwanese males were conscripted to fight in the Chinese civil war.  (More formal military conscription laws over Taiwanese males were put into effect several years later.)  Such unilateral announcements regarding naturalization and military conscription over persons in occupied territory are violations of the laws of war.  It is extremely regrettable that the United States government made no efforts to correct these errors at the time.  These were the second and third major mistakes by the USA in the handling of Taiwanese affairs in the post-war period.  

In late 1949, with a civil war raging in Mainland China, additional military forces and government officials of the ROC fled to Taiwan.  As of early 1950, the ROC government in Taiwan is “wearing two hats” – it is a subordinate occupying power (beginning October 25, 1945), exercising “effective territorial control” over Taiwan, and at the same time it is a government-in-exile (beginning December 1949).  Decisions regarding the transfer of the sovereignty of Taiwan will be made in the post-war peace treaty, hence in early 1950 the ROC is clearly not in possession of the sovereignty of Taiwan.

On April 28, 1952, the San Francisco Peace Treaty (SFPT) came into force.  Japan renounced the sovereignty of Taiwan in Article 2b, however, no receiving country was specified. This is a “limbo cession.”  The United States is confirmed as the principal occupying power in Article 23.  Final disposition of Taiwan will be according to the directives of USMG, as per Article 4b: 

Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to the directives of the United States Military Government in any of the areas referred to in Articles 2 and 3. 

The ROC on Taiwan 

As we know, the ROC is the legal government of “China” as spoken of in WWII.  However, the ROC failed to maintain its legal position when it fled to Taiwan in late 1949. As of late April 1952, with the coming into force of the SFPT, the ROC is not the legally recognized government of Taiwan; it is merely a subordinate occupying power and government in exile. 

With this recognition, an analysis of Taiwan’s position under international law and US Constitutional law from late April 1952 up to the present day can proceed very straightforwardly.  An examination of the situation of Puerto Rico and Cuba after the Spanish American War provides the necessary legal background. 

Puerto Rico, Cuba, and Taiwan 

Preliminary Comments:  The Hague Conventions of 1907 specify that “territory is considered occupied when it is actually placed under the authority of the hostile army.”  The form of administration by which an occupying power exercises government authority over occupied territory is called “military government.”  The military government of the principal occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted.  

Puerto Rico: United States Military Government in Puerto Rico began on August 12, 1898, with the surrender of Spanish troops.  The United States was the (principal) occupying power. The Treaty of Paris came into force on April 11, 1899, and Puerto Rico was ceded to the United States in Article 2.  In Downes v. Bidwell (1901), the US Supreme Court ruled that upon cession by Spain, under US law Puerto Rico became “unincorporated territory.”  However, the Foraker Act, which was passed by the US Congress to provide a civil government for Puerto Rico (and supplant USMG), only came into effect on May 1, 1900.  Hence, from April 11, 1899 to May 1, 1900, Puerto Rico is clearly “unincorporated territory under USMG.” 

Cuba: United States Military Government in Cuba began on July 17, 1898, with the surrender of Spanish troops.  The United States was the (principal) occupying power. The Treaty of Paris came into force on April 11, 1899, and Cuba was a limbo cession in Article 1.  However, the Republic of Cuba government, established to provide a civil government for Cuba (and supplant USMG), only began operations on May 20, 1902.  Based on the rulings in Downes v. Bidwell (1901) and Neely v. Henkel (1901) it is clear that upon the coming into force of the peace treaty, Cuba became “unincorporated territory under USMG.”  Indeed, the United States flag flew over Cuba from July 17, 1898, until the formal end of USMG in Cuba was proclaimed by the US President on May 20, 1902.  

Taiwan: United States Military Government in Taiwan began on October 25, 1945, with the surrender of Japanese troops.  The United States is the principal occupying power. The San Francisco Peace Treaty came into force on April 28, 1952, and Taiwan was a limbo cession in Article 2b. [Footnote 2]   Based on the rulings in Downes v. Bidwell (1901) and Neely v. Henkel (1901) it is clear that upon the coming into force of the peace treaty, Taiwan has become “unincorporated territory under USMG.”  As of late April 1952 (if not earlier), the United States flag should be flying over Taiwan. [Footnote 3]  To date, there has been no announcement by the US President of the formal end of USMG in Taiwan, nor the supplanting of USMG by any other United States approved civil government operations. 
Fundamental Constitutional Rights

In the Insular Cases (beginning 1901) the US Supreme Court held that even without any actions by the US Congress, “fundamental rights” under the US Constitution apply in all unincorporated territories.  However, with no action by the US Commander in Chief, what we have seen in Taiwan from late April 1952 to the present is something completely different.  

Specifically, the Taiwanese people have been forced to accept ROC citizenship without any internationally recognized legal basis, and males are subject to military conscription in violation of the Geneva Conventions. The Taiwanese people are living under the ROC Constitution, and in their daily lives they are singing the ROC national anthem, raising the ROC flag, and recognizing an ROC national father.  The ROC on Taiwan is a non-state, but the ROC constitutional structure in force specifies that insurrection or rebellion against the ROC is punishable by death or lengthy imprisonment!!

Hence, as of late Spring, 1952, in order to conform to the provisions of the Senate-ratified SFPT, and to support and defend the Constitution of the United States against all enemies, foreign and domestic, the US Commander in Chief must issue an Executive Order for the Republic of China government on Taiwan to disband.  The US government must help the Taiwanese people organize a temporary government (with a new President, Vice-President, and other top officials), and begin preparations for the calling of a Constitutional Convention.  

The myriad mistakes by the USA in the handling of Taiwanese affairs in the post-war period are extremely regrettable.  

The One China Policy

With the coming into force of the SFPT in 1952, a clear basis for the future development of Japan was established.  However, the situation of Taiwan was a total mess.  

We do not dispute the One China Policy, but at the same time it must be recognized that Taiwan is Taiwan and China is China.

In the Shanghai Communique of February 28, 1972, the following wording is particularly important: 

The United States acknowledges that all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China. The United States Government does not challenge that position. It reaffirms its interest in a peaceful settlement of the Taiwan question by the Chinese themselves. With this prospect in mind, it affirms the ultimate objective of the withdrawal of all US forces and military installations from Taiwan.
Some have argued that this is a very convoluted way of saying that “Although Taiwan is not a part of China, we want everyone to think that it is.”  This is certainly worthy of further examination. 

That the Commander in Chief has the right to make “dispositions of the property of Japan,” in accordance with SFPT Article 4b, we do not challenge.  However, we do maintain having done no prior consultation with the Taiwanese people, making a decision to put Taiwan on a “flight-path” for eventual unification with the PRC does violate the rights of the Taiwanese people to life, liberty, property, and due process of law under the Fifth Amendment.  These Fifth Amendment protections are “fundamental rights” under the US Constitution, and apply in overseas territories even without any actions by the US Congress.  

Misleading the US Congress? 

The State Department informed the Senate in 1970 that “As Taiwan and the Pescadores are not covered by any existing international disposition, sovereignty over the area is an unsettled question subject to future international resolution.”   
This statement was repeated in a “Subject: Legal Status of Taiwan” Memorandum from the Department of State Legal Advisor on July 13, 1971, [Footnote 4] and has been often repeated since. Is this willful ignorance of the truth ….. or some type of politically motivated cover-up?  Might it indicate collusion with the China lobby, funded by Generalissimo and Madame Chiang Kai-shek? Or is it simple negligence?

We believe that after reading this entire essay, all members of the public will understand why the “ROC on Taiwan” is not an internationally recognized government, while at the same time the Taiwan Relations Act is a domestic law of the United States.  Moreover they will understand why when tensions flared between the PRC and Taiwan 1996, the US Commander in Chief sent two aircraft carriers into the Taiwan Strait without any previous consultation with the Taiwan governing authorities.  Significantly, the “ROC on Taiwan” has been unable to obtain admittance to the United Nations, and has been refused membership in such important international bodies as the World Health Organization. [Footnote 5]  Why is this?  On October 25, 2004, in a press conference in Beijing, former Secretary of State Powell stated: “Taiwan is not independent. It does not enjoy sovereignty as a nation, and that remains our policy, our firm policy.” We agree with Mr. Powell’s statement entirely.  

The Situation in 2005
We strongly urge that the members of Congress and other responsible US government officials consider the following actions: 

· Suspension of the operations of the ROC Ministry of National Defense.  The US Constitution states that Congress will provide for the common defense.  None of the pre-existing five major unincorporated territories (Guam, Northern Mariana Islands, American Samoa, Puerto Rico, and the US Virgin Islands) have their own Ministry of National Defense, or have they instituted military conscription laws over their local populace.  All defense matters for the fifty states and territories under US administrative authority are handled by the Department of Defense in the Pentagon. 

· Authorization for the US Department of Defense to assume full responsibility for the defense of Taiwan, and to increase the deployment of military equipment and personnel in the western Pacific in order to protect United States’ interests.

· Suspension of the operations of the ROC Ministry of Foreign Affairs.  All diplomatic and consular matters for the fifty states and territories under US administrative authority are handled by the Department of State.  

· Establishment of the “United States Court of Taiwan.”  Under the US Constitution, this would be an Article II Court, and would serve to protect the rights of US citizens in Taiwan and deal with other important matters regarding US administrative authority over Taiwan.  The issue of whether this Court or a separate tribunal would deal with the alleged war crimes perpetrated by ROC government officials could be decided at a later date. 

· Authorization for the Taiwanese people to begin preparations for the calling of a Constitutional Convention, designing of a new flag, new seal, etc. 

· Authorization for the establishment of a timetable for the retirement of the current ROC President, Vice President, the heads of the Five Yuan, the Supreme Court justices, High Court justices, other top officials, etc. as well as US government assistance for the appointment of transitional Taiwanese government officers in these positions.  

· Authorization for the Taiwanese people to obtain new “Taiwan” passports, issued under United States administrative authority. [Footnote 6]
· Authorization for the US Marines to raise the US flag over Taiwan. 

Additional Background Information on Military Government, Military Occupation, and the Taiwan Status
US Army Field Manual FM 27-10 “The Law of Land Warfare” is a compendium of the Hague Conventions, Geneva Conventions, Uniform Code of Military Justice, and other recognized “laws of war” precedent, customs, and norms governing the conduct of military operations on land. The first edition was published October 1, 1940. 

In Application of Yamashita (1946), the US Supreme Court held that: “FM 27- 10 (1940), states the principal offenses under the laws of war recognized by the United States.”  

The contents of this Field Manual are important when discussing the Taiwan status, see http://www.globalsecurity.org/military/library/policy/army/fm/27-10/index.html
and in particular, an in-depth understanding of Chapter 6: OCCUPATION is imperative, see  

 http://www.globalsecurity.org/military/library/policy/army/fm/27-10/Ch6.htm
The US Constitution has placed no limit upon the war powers of the government, but they are regulated and limited by the laws of war.   One of these powers is the right to institute military governments. In Ex Parte Milligan (1866), the US Supreme Court held that military government is to be “exercised in time of foreign war without the boundaries of the United States, or in time of rebellion and civil war within states or districts occupied by rebels treated as belligerents.” 

Territorial Cession and Military Government

For a territorial cession after war, the designation of a “receiving country” in the peace treaty merely indicates that that country is authorized by the international community to establish a civil government in the territory.  

Significantly, at the point of the coming into force of the peace treaty, and normally for some time thereafter, the occupied territory is still under the administration of the (principal) occupying power. This is explained and illustrated in many US Supreme Court cases including Cross v. Harrison (1853), Dooley v. U.S. (1901), DeLima v. Bidwell (1901), etc. 
It is important to note that Taiwan’s status as “unincorporated territory under USMG” is not a final political status, but rather an “interim status” under the military government of the principal occupying power, i.e. the United States.  [Footnote 7]
Footnotes:
1. The law of agency is the body of legal rules and norms concerned with any principal – agent relationship, in which one person (or group) has legal authority to act for another.  The law of agency is based on the Latin maxim “Qui facit per alium, facit per se,” which means “he who acts through another is deemed in law to do it himself.” Hugo Grotius spoke of agency in his treatise On the Law of War and Peace, written in 1625.  In particular, see Book 2, Chapter XI, Sec. XII: “We are obliged to confirm the engagements made by others, acting in our name, if it is evident that they had special, or general instructions from us to do so. And in granting a commission with full powers to any one, it may so happen that we are bound by the conduct of that agent, even if he exceed the secret instructions which he has received. For he acts upon that ostensible authority, by which we are bound to ratify whatever he does, although we may have bound him to do nothing but according to his private instructions.”
2. Article VI of the US Constitution provides that: “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land . . . . . “
3. For a much more detailed analysis of the international legal status of Taiwan see Mr. Hartzell’s article entitled “Understanding the San Francisco Peace Treaty’s Disposition of Formosa and the Pescadores,” in the Harvard Asia Quarterly, published Fall 2004 by the Harvard Asia Center, Cambridge, Massachusetts. 

4. See Rethinking “One China, edited by John J. Tkacik, Jr., The Heritage Foundation, Washington, D.C., published 2004, Appendix C.

5. Importantly, the “ROC on Taiwan” was not admitted to the World Trade Organization as a country but as a “separate customs territory.”  The status of “separate customs territory” arises under military occupation.  

6. The US Supreme Court has held that the “liberty” of the Fifth Amendment includes the right to travel, and that the right to travel includes the right to obtain a passport. 

7. For additional comments on the future democratic development of Taiwan see http://www.taiwanbasic.com/notes/
-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  

Definitions:
Annexation -- (1) to append or attach, especially to a larger or more significant thing, (2) to incorporate (territory) into an existing political unit such as a country, state, county, or city. [Note: military occupation must be carefully distinguished from annexation.]
Cession -- (1) an area surrendered in a treaty; legal ownership is transferred for both jurisdiction and proprietary ownership purposes, (2) transfer of the control of or sovereignty over specific property or territory, especially by treaty. (verb: cede)

Civil Government -- [in the practice of the United States] (1) administrative authority conducted by civilian officials in a government of territory (or a state) under constitutional powers of the US Congress, (2) a government as distinguished from "military government."
Conquest -- the acquisition of territory by force.
Fiduciary Relationship -- the relationship between a trustee, beneficiaries, and property held in trust.
Government-in-exile -- a temporary government moved to or formed in a foreign land by exiles who hope to rule when their country is liberated.
Irredentism -- claiming a right to territories belonging to another state on the grounds of common ethnicity and/or prior historical possession, actual or alleged.
Law(s) of Occupation -- the subset of the Law(s) of War which deals with military occupation. 
Law(s) of War -- the body of laws governing armed conflict. In relation to the Taiwan status, the laws of war spoken of are "the customary laws of warfare in the post-Napoleonic period." 
Ligeance -- the connection between sovereign and subject by which they were mutually bound, the former to protection and the securing of justice, the latter to faithful service; allegiance. [Note: also written as ligeancy and liegance.]
Military Occupation -- (1) invasion, conquest, and control of a nation or territory by foreign armed forces, (2) a condition in which territory is under the effective control of foreign armed forces, (3) the military government exercising control over an occupied nation or territory. [Note: military occupation is not annexation and the doctrine of "prescription" does not apply.]
Prescription -- (1) the process of acquiring title to property by reason of uninterrupted possession of specified duration, (2) acquisition of ownership or other real rights in movables or immovables by continuous, uninterrupted, peaceable, public, and unequivocal possession for a period of time. 
Property -- (1) something, as land and assets, legally possessed, (2) a piece of real estate, (3) something tangible or intangible to which its owner has legal title, (4) the right of ownership; title.
Taiwan Strait -- a channel between mainland China and the island of Taiwan, varying in width between 180 km to 131 km (112 miles to 81 miles). The Taiwan Strait is part of the South China Sea and connects to the East China Sea to the northeast.
"Undefined" Civil Rights -- "fundamental rights" under the US Constitution which are applicable in unincorporated territories even without any action by the US Congress.
Unincorporated Territory -- (1) an area over which the US Constitution has not been expressly and fully extended by the US Congress within the meaning of Article IV, Section III, (2) insular law term for interim cessions and their basic constitutional rights under peace treaty; nexus of international and domestic laws.
See additional definitions at http://www.taiwanadvice.com/ts_glossary.htm
God bless America, Taiwan, and the whole world!

Taiwan is occupied territory of the United States of America 

	This legal rationale is explained in detail in Dr. Roger Lin’s lawsuit against the US government 




If you think about it, it makes sense. Consider the following -- 

The United States acknowledges that all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China. The United States Government does not challenge that position. It reaffirms its interest in a peaceful settlement of the Taiwan question by the Chinese themselves.
[image: image1.png]


 Those perplexing and circuitous sentences in the Shanghai Communique of Feb. 1972 are just an attempt to make a final disposition of the occupied territory of Taiwan. As the principal occupying power of the San Francisco Peace Treaty (SFPT), the United States has disposition rights over the areas of Formosa and the Pescadores. (Analysis: Nixon and Kissinger are putting Taiwan on a "flight-path" for eventual unification with the PRC. They want to pass Taiwan to the PRC on a silver plate in order to gain the favor of the officials in Beijing.) 
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 The One China Policy is not a clever riddle of US foreign policy. It is the truth. (Analysis: The ROC is not a legitimate government of China. The "One China Policy" is not the source of Taiwan's problems, rather these problems arise from the fact the ROC is not a legitimate government of China or Taiwan, and is only a government in exile.) 
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 The United States does not support "one-Taiwan, one China." (Analysis: Taiwan [ROC] is not a country, it is only occupied territory. Under international law, the status of China and Taiwan are quite different.) 
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 The United States does not support Taiwan independence. (Analysis: Taiwan [ROC] is not a country, so any declaration of independence would not be recognized by the international community.) 
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 When the DPP administration says that it wants to have referendums on issues involving Taiwan's international status, and its direction for future development as a "state," the US Executive Branch immediately protests, and says that such an exercise of democracy is a greater provocation than that posed by 850 missiles emanating from the PRC. (Analysis: The US Executive Branch does not want to see any moves toward Taiwan independence, since such moves violate Taiwan's true status as a "non-state.") 
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 The United States does not support Taiwan's membership in nation-state based international organizations. (Analysis: Taiwan [ROC] is not a sovereign nation, it is only occupied territory.) 
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 According to the Taiwan Relations Act, the United States does not recognize the nomenclature of "Republic of China" after January 1, 1979. However, when the DPP administration says that they want to change this moniker, the US Executive Branch immediately voices its objection. (Analysis: By maintaining the fictitious Republic of China nomenclature, the Taiwanese government officials are forced to maintain a strong sense of Chinese consciousness, and to stay on the Nixon-Kissinger "flight path" designed for them in the Shanghai Communique of Feb. 1972.) 
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 The ROC on Taiwan has made significant developments in its democracy in the last few decades, but the United States still has a policy denying high level ROC officials from visiting the USA in their "official capacity." (Analysis: The ROC is not the legitimate government of Taiwan, and the USA derecognized the ROC as of January 1, 1979.) 
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 The ROC Constitution was designed for all of China, not for Taiwan. However, when the DPP administration says that they want to change this constitution, and redefine the nation's territorial boundaries, the US Executive Branch immediately voices strong opposition. (Analysis: By maintaining the fictitious Republic of China constitution, with its territorial boundaries encompassing all of the mainland areas, the Taiwanese government officials are forced to maintain a strong sense of Chinese consciousness, and to stay on the Nixon-Kissinger "flight path" designed for them in the Shanghai Communique of Feb. 1972.) 
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 The US Executive Branch is always hinting that Taiwan is part of Chinese territory, but as the researchers in many prominent US think-tanks have repeatedly pointed out, there are no official US government documents which specifically say so. (Analysis: The US Executive Branch is committed to seeing the Nixon-Kissinger plan fulfilled, otherwise they will have to admit to the American people and the Congress that they have been deliberately misleading everyone about the international status of Taiwan for over 60 years.) 
The key points of the above can be summarized in the following chart. 

	 
	US Policy Statements
	Important Notes

	1.
	The United States remains committed to a One China policy based on the three Joint Communiques and the Taiwan Relations Act.
	The San Francisco Peace Treaty, the US Constitution, and the internationally recognized laws of war must also be taken into account.

	2.
	The US does not support independence for Taiwan or unilateral moves that would change the status quo as the US defines it.
	The "status quo" is defined by recognizing that Taiwan is occupied territory of the United States of America, and not an independent sovereign nation. The ROC is a government in exile.

	3.
	For Beijing, this means no use of force or threat to use force against Taiwan. For Taipei, it means exercising prudence in managing all aspects of cross-Strait relations. For both sides, it means no statements or actions that would unilaterally alter Taiwan's status.
	With full cognizance of Taiwan's true legal status, the lawsuit filed Oct. 24, 2006, demands that the US government recognize the Taiwanese people's fundamental rights under US laws, including the Constitution. In this way, "national defense" matters for Taiwan immediately fall under the jurisdiction of the US Dept. of Defense.


For more information see  http://www.taiwanadvice.com     and
   http://www.taiwankey.net/dc/viewpoint.htm
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