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June 20, 2011 
To: Roger C. S. Lin

Secretary General 

Taiwan Civil Government

Suite 200

1250 Connecticut Ave., NW

Washington, D.C. 20036

Dear Dr. Lin, 

As you certainly know, in a June 16, 2011 Hearing about Taiwan, held by the House Foreign Affairs Committee, many Representatives were very vocal in their support for the sale of F-16 jet fighters and other military equipment to Taiwan.  Among these were Representative Ileana Ros-Lehtinen, Howard Berman, David Rivera, Gerry Connolly, Eni Faleomavaega, Steve Chabot, and others.

I have studied the Taiwan Relations Act (TRA) passed by the US Congress in 1979, and I understand that it mandates that the United States “provide” or “make available” sufficient weapons for Taiwan’s self-defense.  While no one doubts that this is the law of the land here in the United States, I do believe that it is necessary to examine the legal foundation on which the TRA rests. 

Specifically, the military hardware and other weapons which the United States makes available to Taiwan are used by an organization which calls itself the “Republic of China Ministry of National Defense (ROC MND).”  Under the authority of this organization, since the early 1950s (and by some accounts even earlier) mandatory military conscription policies for male Taiwanese youth have been in place.  Penalties for non-compliance are severe. 
While no one doubts the appropriateness of mandatory military conscription policies in sovereign nations, the ROC does not fit in this category. On Oct. 25, 2004, (former) United States Secretary of State Colin Powell confirmed the United States' continuing policy towards Taiwan. He stated, "Taiwan is not independent. It does not enjoy sovereignty as a nation, and that remains our policy, our firm policy." 

According to my understanding, since the end of fighting in 1945, it has been the official policy of the United States government that the status of Taiwan is "an unsettled question . . . . "  No doubt this is because the Oct. 25, 1945, surrender of Japanese troops on the island only marked the beginning of the military occupation, and international law specifies that “military occupation does not transfer sovereignty.”  Additionally, in the post-war peace treaty which came into effect on April 28, 1952, although Japan renounced all right, title, and claim to “Formosa and the Pescadores,” the territorial sovereignty of these areas was not awarded to “China.” 
Under such circumstances, I must ask: Where is the legal basis for the imposition of mandatory military conscription policies over the native Taiwanese populace by the ROC regime?   Unfortunately, the Representatives who continually voice their support for arms sales to Taiwan have (to my knowledge) never researched this question. 
With the assistance of other researchers in the United States and Taiwan, I have compiled a list of legal and quasi-legal documents which have some bearing on the legal status of Taiwan.  However, according to my evaluation, none of these can serve as a legal basis for the implementation of military conscription laws over the native Taiwanese populace by the "Republic of China" in Taiwan. Please see -- http://www.taiwanadvice.com/military-cons.htm 

In the past year, Dr. Lin is known to have made contact with officials from various important Executive Branch agencies in Washington D.C.  Therefore I would like to make a request as follows: 

Could a representative from the Pentagon please provide a specific analysis of the official US government viewpoint on this important topic of the legality of military conscription laws in Taiwan?  Certainly this is an essential matter to consider in relation to the operations of a "Republic of China" (ROC) military establishment on Taiwanese soil, and US sales of military equipment to the ROC MND.   

Furthermore, I believe that the native Taiwanese people are entitled to a detailed answer to this question.
Previously, I did submit this question to Chairman Ileana Ros-Lehtinen of House Foreign Affairs Committee several days before the June 16th Hearing.  That was submitted via the official question form at http://foreignaffairs.house.gov/hearings_question.asp  However, no response was received. 

I sincerely hope that Dr. Lin can assist in obtaining a full and detailed clarification of this issue.

Sincerely,

Nieco Tsai

Los Angeles, Calif. 

P.S. As regards Taiwan’s legal status in the world today, I previously did some research into historical State Department documentation.  Unfortunately however, I note that neither the 1961 Czyzak Memorandum or the 1971 Starr Memorandum offer any comprehensive analysis of Taiwan’s legal position from a “laws of war” perspective. Most important in this regard is to be aware that all military attacks against Taiwan in the Dec. 1941 through Fall 1945 period were conducted by US military forces.  Therefore, it is the United States which has both the right and the responsibility to conduct the military occupation of Taiwan after the Japanese surrender ceremonies. 

Military government is the form of administration by which an occupying power exercises governmental authority over occupied territory, and the United States Military Government (USMG) has delegated the administrative authority for the military occupation of Taiwan to the Chinese Nationalists (i.e. the ROC regime under Chiang Kai-shek.)  The post-war peace treaty specifies the role of the United States in the military occupation of Taiwan in Article 4(b), where USMG jurisdiction over Taiwan is confirmed, and in Article 23(a), where the United States is specified as “the principal occupying power.” 

Military government continues until legally supplanted by a recognized civil government structure.  From the early 1950s to date there has been no announcement by the US Commander in Chief of an end to USMG jurisdiction over Taiwan, hence it would appear that Taiwan remains as occupied territory in the current era.  Under such a legal reality, military occupation in occupied Taiwan is a violation of the Geneva Conventions. 

P.P.S. I am passing a copy of this letter to my friend Henry Kuo, Chairman of the Taiwan History Research Promotion Association, as I understand he is doing some related research in regard to making a correct determination of the “nationality” of native Taiwanese persons under international law. 
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